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In his petition for review to the California Supreme Court, Webster argued
that his 25-years-to-life sentence is a cruel or unusual punishment under the
California Constitution. He didn’t assert, however, that his sentence violates the
Eighth Amendment’s prohibition on cruel and unusual punishment. Nor did he
cite or discuss any federal laws or federal-court decisions. Petitioner’s reliance on
In re Lynch, 503 P.2d 921 (Cal. 1972), is misplaced. While Lynch does discuss the
Eighth Amendment, it does so only for the purpose of construing California law.
Petitioner thus failed to exhaust his Eighth Amendment claim in state court. 28

U.S.C. 8 2254(b)(1)(A); see also Galvan v. Alaska Dep’t of Corr., 397 F.3d 1198,

1205 (9th Cir. 2005).

To the extent the district court may have erred in failing to give Webster
notice that it intended to dismiss the petition under Rule 4 of the Rules Governing
Section 2254 Cases in the United States District Courts, the error was harmless.
Petitioner has now had the opportunity to raise his exhaustion argument before us,

and we find the claim to be meritless.

AFFIRMED.



